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Construction Industry” — The consumer perspective

Preamble
Thank you for the opportunity to provide input into “Raising the Bar — Enhancing
Professionalism in British Columbia’s Residential Construction Industry”.

Consumer Advocacy and Support for Homeowners (CASH) Society was pleased to see the
Homeowner Protection Act (HPA) and Office (HPO) survive a change in governmeateWe
further pleased to see and participate in a proactive approach to strengthen and support the
effectiveness of current regulation. As mentioned in the discussion paper, efforpsdoe
consumer protection and the integrity of the construction industry were consideretdasfas
1974 We appreciate that the Homeowner Protection Office acknowledges that consumer
protection in residential construction - when compared to other sectors such as the éitomobi
industry - hadeen considerably slower. Our primary criticism is that marketing and pertepti
not effective regulation and thorougafeguards, haved to the successes (as cited in this
discussion paper) in the construction industry since the enactment of the HomeowrmgioRrote
Act. Consequently, any attempts to further ratgiust have measurable results and recognize
the long term goal of ensuring that homes are built right the first time and if nothamsm
outside of costly and time consuming litigation to ensure the parties responstig tiefective
products, components or systems.

Despite the Homeowner Protection Act, British Columbian homeowners still nelgindy on

good faith,’ that is:
that the design professionals, builder, manufacturers, sub trades and warranty providers
are knowledgeable, competent and have integrity;
that shortfalls will be addressed in a reasonable amount of time with the leasttarh
inconvenience (time and costs) to the homeowner;
that the warranty provider will payout on a claim in a timely manner should the parties
responsible not stand behind faulty construction.

We are aware and have been contacted by homeowners (in some cases industry players)
expressing difficulties with our current system:
- that the design professionals, builders, manufacturers, sub trades and warrantysprovider
have different levels of knowledge, competency and/or dependability;
that shortfalls are not always addressed in a reasonable tinte sorde caseat great
inconvenience (time and costs) to the homeowner;
that warranty documents and maintenance schedules have been delivered well after the
first year materials and labour has expired often leaving homeowners to resolve
outstanding disputes with the original constructors without the warranty providers
knowledge or input. Most concerning, some warranty claims are denied despite
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substantial evidence that a defect exists. Unless homeowners are willingioo @gyert
reports (costs of reports and repair to the destructive testing can exceedstoé thaest
defect) and legal representation, we are concerned that the defects will lnévedraad
potentially passed on to an unsuspecting buyer.

that the HPA does not provide a mechanism outside of legal avenues to resolve denied
claims; (Please see Appendix | and II)

For those of us who have spent years advocating for much-needed change — these known
inadequacies are both devastating and frustrating.

Prior to responding to the proposed options, CASH Society sees it as imperative tdhighlig
concerns regarding statements made in the discussion paper:

Statement 1 (Page 4):

“Considerable progress has been made during the past seven years, as evidenced by the full
recovery of the industry, an enhanced sensed of professionalism, the return of consumer
confidence (in which protections provided under the Act play a significant part) and the
application of improved building science technology.”

Response:

The full recovery of the industry is a direct result of increased real eatese Gonsumer

confidence does not necessarily equate to better construction. CASH Societyslibh¢ve

although somerogressas been made, that the major concerns for consumers still have not been
addressed. Attention to detall is critical to quality construction, for exampla aareen cavity

wall built wrongwill still fail. Only a small percentage of the entire industry has taken advantage
of courses or seminars to improve their understanding of the construction details needdd to bui
durable housing. We concur with 70% of builders that introducing education and training
requirements as a condition of licensing is a step in the right direction. We asonatir 63%

of the builders who feel the owner-builder exemptions is being ablisedgh not addressed in

the questionnairdgut equallyconcerningjs the potential of construction problems within the
rental exemption category. Renters are equally entitled to safe, healthy hédsmngental

homes could one day be converted to strata and sold to the public. We must pose the question -
What incentive or what safeguards are in place for rental builders to resolveicimstiefects

while tenant occupied or prior to homes being made for sale to the public? The Homeowner
Protection Act must recognize that faulty original construction is not only a cofwrehe first
occupier, but subsequent renters or homeowne001, 42% of Canada's population aged 5

and older had moved in the previous 5 ykafiven how often Canadians move, it is a logical
assumption that one home will provide housing for many Canadian families. It is im@¢hati
housing construction defects are discovered at the earliest possible opportunitjedqmer to
warranty coverage expiration to reduce costs of housing failures and to build heé&dtlaydsa
durable homes.

Statement 2 (Page 10):

“In the winter of 2004-2005, the HPO retained a market research firm to conduct its second
biennial survey of two groups of consumers — recent buyers of new homes and prospective
homebuyers. The survey revealed that, compared to 2002, owners of new homes are placing

! Statistics Canada 2001 census excerpt from web @aiifled ‘On the road again’
http://142.206.72.67/02/02a/02a_004_e.htm
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increased importance on the builder being licensed, the government regulations and building
codes, and having warranty insurance.”

Response:

Although owners of new homes are placing increased importance on licensing, regaladions
building codes, the outstanding question is — is their reliance misplacegfhs of providing

vital information to adequately equate the state of residential construction,evsaggest that
warranty coverage and licensing of builders was intended to address the responseuittioonst
defects. Evaluating the value of warranty protection and the licensing of buildess d®he by
surveying homeowners dealing with construction failures. For this reason, we rauaite

the HPO undertake surveys with homeowners that have had construction problems to properly
evaluate the success of the current consumer protection and performance of industry and
warranty providers in responding to claims.

Statement 3 (Page 11, under Achievements):

“As a result of more than $475 million in loams) onehas had to lose their homsince the
introduction of the Reconstruction Loan Program due to the financial burden of needed repairs
to the building envelope.”

Response:

CASH Society is aware of many homeowners that have been foreclosed upon since the
introduction of the Reconstruction Construction Loan Program. We have provided you with a
letter from one such homeowner in Appendix lll. Bankruptcy trustees that CASH hasebnsult
with have considered rising real estate prices and the increased salakelitiyyofiomes as a
significant factor in the decreased number of homeowners facing bankruptcy or fmeaclos
There was a time that leaky condos were almost impossible to sell unless to agyusitiiean

all cash offer, as many, if not most lending institutions and mortgage insurerarwelieng to
advance mortgages on such properties. We are aware that leaky homes are mnosethbie it
appears that some financial institutions and mortgage insurers have eitkex thir risk
management requirements perhaps due to appreciating real estate valuesngyatmaware

of outstanding building envelope repairs. Although this climate has provided homeowners in
leaky homes with more options, it is our firm opinion, that this climate has also extitbas
number of buildings that ignore, put off or undertake less than proper repairs to outstanding
building envelope issues. Furthermore, should the market depreciate in the future and/or a
change in mortgage lending and risk management practices could once again reduce the
salability of leaky homes leading to increased foreclosures and bankruptcies.cohstRetion
Loan Program has not prevented all foreclosures and other factors have relieved hosmeowner
from facing foreclosures or bankruptcies. In consideration to those who could not see the benefi
of committing to the Reconstruction Loan now or in the future, may we suggest amending your
statement to: “the Reconstruction Loan Program has provided many homeowners divalterna
to foreclosure and/or bankruptcy.”

Questions for Discussion:
1. Do further steps need to be taken to increase professionalism in the residential
construction industry?
Response: Yes. Please also refer to response in question number 4.
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2. Should the leadership in this area come from the HPO, the industry or both?
Response: From government.

3. Do you agree in general with the approach described in Option 2?
Response: Somewhat. Please also refer to response in question number 4.

4. Are there categories of licenses that need to be established other than those proposed
under Option 2?
Licensing ResponseYes. 1.) Licensing of rental builders. 2.) Licensing of the entire
industry to include all industry players whether design professionals, builders, mapvat
sub trades, manufacturers or warranty providers. Licensing should consider all [®jncipa
not just the director nominee, as we see a high potential for abuse. It is the principal(s
not the company name and one director nominee, that should be impacted by
enforcement actions. The practice of shelled, number or site specific companidsaghoul
for income tax advantages — not to avoid liability. Without a means to pierce the
corporate veil for liability purposes, any attempts to improve the accountability of a
stakeholders will be, in our opinion, futile. Developers solely as investor should not
escape a measurement of their overall performance or disciplinary actibey aset
ultimately in control of the level of experience and integrity of the hired design
professionals, the cost per square foot (the quality of materials and the hired ladour) a
the overall performance of a building.

Proposed point systemAlthough we do support a mechanism for industry players to be
rewarded for quality construction, we do not believe the system being proposed of points
given for the level of education will be effective. Example: Does a new driver whespass
their driver’'s course mean that they will not exceed the speed limit? Someoise that
willing and able to be highly educated, but motivated to cut corners to increase profit
could unfairly be given a high rating. The HPO should provide a minimum education
level for the different category of licensed group in consultation with industry and
consumer advocates. We purpose a system that measures number of units constructed
versus number and costs of claims. Results, not level of education should skew the
overall purposed point system. Additional education should be given to those that do not
perform to an acceptable level to improve the likelihood of their success and the quality
of residential construction.

Missing components to effective regulationWe believe that the HPO should hire and
staff expert investigators (much like ICBC handles accident claims) torde&ethe

problem, the parties responsible, provide a maximum six months time frame to address
their area of responsibility (fix the defect) and remove licenses of princggsdless of

the company names they may be operating under, only or until past construction failures
are repaired. The HPO should document all construction failures and be responsible for
creating a data base to alert industry of construction failure trends. Minimuntieduca
should include the information collected from documented problems. This is proactive
approach and would go a long way in preventing another extended crisis such as the
leaky condo crisis.

Warranty should kick in, if the responsible party(s) do not live up to their responsibility
to ensure that the homeowners are not left with the financial burden. The HPO, should



ensure that warranty providers payout on legitimate claims, not the homeowners that
have limited resources to challenge warranty providers.

CASH Society would ultimately like government(s) to establish minimumytifes

under the BC Building Code for major housing components and systems as well as
require manufacturer’s, design professionals’ and/or CSA’s disclosure of ttipatetil
lifecycles and maintenance costs to be available for home buyers on all new igdsident
buildings or any property offered for the first time for sale to the public (i.e. codverte
rental/social housing projects or owner-builder properties). This is the only way to
promote and reward development of durable homes as it provides consumers a
mechanism to recognize and pay for better designs, housing products and systems.

5. If Option 2 is selected, what transitional arrangements should be in place for those
proposed under Option 27?
Response: Once a minimum level of education has been established, provide a reasonable
period of time for current licensed builders to acquire the basic knowledge. We believe
that individuals that choose housing construction as their career choice should have the
option of training and certification in secondary as well as post secondary education . We
would suggest looking into a trades option for secondary students similar to Germany.
This would provide a younger, trained work force to counter our aging work force and
skilled worker shortage. It could also provide non academically inclined young people
with options for a fulfilling and reliable career future without having to drop out or feel
uneducated.

6. Do you think that the proposed approach to the owner-builder exemption, wherein they
would be registered, complete an orientation and pay a fee, is appropriate and effective?
Response: Appropriate yes, effectiveness will depend what punitive measureplace i
for those who do not fix outstanding construction concerns. We would not support
administrative penalties, instead a retainer equivalent to the costs ofrlgzemarranty
and bonding that licensed builders are required to pay. The retainer could be returned
after a thorough inspection of the premise by a third party (preferably by a HP® exper
investigator as described above) ensures any construction defects have been addressed.
The inspection should take place upon or shortly after the 10-year exemption period has
expired.

A tremendous amount of HPO resources are spent on pursuing illegitimate owner-
builders. If a fee, rather than a retainer must be charged it should reflect the
administrative costs to monitor and enforce the allowable exemption, not be subsidized
by legitimate licensed builders. The HPO manpower and financial resources tormonit
owner-builder abuses would be better focused in addressing consumer complaints and
resolving construction disputes as indicated above.

Conclusion

CASH Society believes that more safeguards are needed than those proposed ingsismlisc
paper and cautions government from enacting regulation that will cause more ratbtape a
results. Consumer advocates provide a significant role in advancing and shaping balaaged poli
initiatives and should play a vital role in its development. CASH Society would beglease
assist further in improving the quality, success and integrity of the residaaristiuction

industry. We are available and willing to volunteer to assist government in achieigiiggal.
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Appendix |

June 9, 2005

R/

Homeowner
Protection Office

Dea: I

Re:  Complaint against National Home Warranty

Mt. Cameron has asked that I review your concerns and provide our response to your letter dated
May 17, 2005. As a result, staff at the Homeowner Protection Office (HPO) have reviewed your
concerns and considered what coutse of action might be available to you.

The HPO operates under the direction of the Homeowner Protection Act (Act) and has as its putposes:
e to license residential builders,
® to carry out research and education respecting residential construction, and

e to administer a program to assist ownets of water damaged homes (AKA leaky
condominiums).

Although our office does have a mandate to ensure that residential builders provide home warranty
insurance, we do not have responsibility or the authority to interfere in the performance of
insurance companies ot residential builders when they receive a claim. The Act does provide for
third-party mediation of disputes between warranty providers and homeownets and information on
how to access your right to mediation can be found on our website at

http://www.hpo.be.ca 'PublicationsForms /ADRguide.pdf.

I have also reviewed a copy of Mt. Michael Grist’s letter to you dated May 30, 2005 and concur with
his advice that you should consider all possible dispute resolution options, but if you are not
comfortable with that approach, then litigation may be your next step and your consulting a lawyer
1s recommended.

Lam sorry to Ieam that your concerns havc, not been addressed to yom satisfaction, but cannot offer

PO Box 11132 Royal Centre 604 646 7050 telephone 1800 407 7757
Suite 2270-1055 W Georgia St 604 646 7051 facsimile hpo@hpo.bc.ca email
Vancouver BC V6E 3P3 www. hpo.be.ca website



Appendix Il

Financial Institutions

“ Commission of BC

May 30, 2005 Our File Number: X027945-3 RLM

Dear

Re: ING Insurance Company of Canada

Thank you for your letter dated May 17, 2005. Your letter dealt with the claim
you have made against a home warranty that was originally issued by Wellington
Insurance Company (“Wellington”) and went into effect on December 12, 1999.
We understand that ING Insurance Company of Canada (“ING”) acquired the
book of business that includes your warranty as a result of the amalgamation of
Wellington into ING on July 1, 2002.

As you may know, the Financial Institutions Commission ("FICOM") is
responsible for regulating the insurance companies, trust companies and credit
unions doing business within the Province of British Columbia. Regulatory
requirements concerning insurance companies are primarily concerned with
ensuring that an insurance company will have sufficient funds available to pay
claims made against its policies. A regulator can take enforcement or
disciplinary action against those who fail to meet legislated financial or conduct
standards, but generally cannot act on a consumer’s behalf to resolve a dispute
or obtain a settlement.

As indicated by your contract, National Home Warranty Programs Ltd. (“National
Home”) is an insurance agency. It holds a General Insurance Corporate Agent
licence issued by the Insurance Council of British Columbia (“the Council”), which
therefore is responsible for overseeing National Home’s conduct of its insurance
business. If you feel that you can show that National Home has failed to conduct
its business in accordance with the usual practice of the business of insurance, it
would be appropriate to bring that information to the attention of the Council. The
Council can be contacted as follows:

o .

Financial Institutions Commission 1200 -13450 102" Avenue
Surrey, BC V3T 5X3
Telephone: 604 953-5300
Facsimile: 604 953-5301
http://www.fic.gov.bc.ca
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Insurance Council of British Columbia
#300 - 1040 West Georgia Street
Vancouver, British Columbia

V6E 4H1

Telephone: 1877 688-0321
Fax: 1604 662-7767
Web URL:  https://www.insurancecouncilofbc.com/

Please note that, like FICOM, the Council has no power to direct the settlement
of an insurance or warranty claim.

FICOM’s concern is to ensure that the parties involved have complied with the
requirements of the insurance legislation. We see no indication that ING has
failed to do so. Where there is a dispute as to whether benefits or compensation
should be paid, it is up to the parties involved to settle such a dispute between
themselves. There are various ways to do this, including processes such as
mediation and arbitration. Sections 11 and 12 of your warranty contract offer
additional options for resolution of a claim dispute, and we assume that the
Homeowner Protection Office can offer further information regarding these
processes. If these approaches are not successful, the dispute can be taken
before a civil court. Since these are personal matters, it is not appropriate for
FICOM or any government agency to act as an advocate for any of the parties
concerned.

Expert advice might be useful in reviewing your options and in determining an
appropriate course of action. The best source of that kind of advice is usually a
lawyer. If you need to find a lawyer that practises this area of law, you could
contact the Lawyers' Referral Service. That service is provided by the Canadian
Bar Association, and may be able to refer you to a lawyer in your area who is
suited to provide the advice you may need. We understand that an initial
consultation (up to 30 minutes) will cost $25 (plus applicable taxes). The
Lawyers' Referral Service can be reached at 800 663-1919.

If you have exhausted all possibilities of resolving your issue directly with ING,
you may wish to consider the services offered by the General Insurance
Ombudservice. Further information can be obtained on the General Insurance
Ombudservice’s website at http.//www.gio-scad.org, or by telephone from the
Insurance Bureau of Canada at 604 684-3635. The Bureau can also provide
general information concerning property and casualty insurance as well as some
forms of consumer assistance.
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| have mentioned mediation and arbitration above. General information
regarding the nature of these options is available at the Ministry of Attorney
General's website for the Dispute Resolution Office at
http://www.ag.gov.bc.ca/dro.

Assistance in arranging a mediation or arbitration can be obtained from several
sources, including

Insurance Dispute Resolution Services of British Columbia
1300 - 1095 West Pender Street

Vancouver, British Columbia

V6E 2M6

Telephone: 604 606-8014

Facsimile: 604 683-7831

Web: http://www.ibabc.org/idrsbc/index.html
Thank you for this opportunity to address your concerns.

Yours truly,

U fg@f

Michael Grist
Deputy Superintendent,
Insurance

pc.  Homeowner Protection Office

MG/RLM/AO/Ir050325.doc
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